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Appellant's Statement of Case, appearing at pages

6, 7 and 8 of his brief, consists of an extract from

appellant's condensed Statement of Facts (Trans, p.

51-56). The facts set forth in the Statement of Case

on these pages are not controverted but it should be

noted that the Statement of Facts also shows that

during the period when the bankruptcy petition was

filed reconciliations were being attempted and it ap-

pears with, reference to the decree (Trans. 54, 55) that



the bankrupt was guilty of extreme cruelty toward Mrs.

Matley and the community property was awarded to

her.

. . ."which shall include, among other things, the

homestead of the parties hereto occupied by plain-

tiff and defendant for many years as a home and
claimed as a homestead, said premises being known
as No. 31 Caliente Street, Reno, Nevada" . . .

This property, claimed for many years as a home-

stead was exempted as such by the district court.

Appellant seeks to set aside the exemption.

It was stipulated by appellee (Trans, p. 56) that

appellant's statement of facts might be included in the

record on appeal. It is to be noted that at the time this

stipulation was made, the Statement of Points relied

upon by appellant on appeal (Trans. 57) stated that

point (1) (appellant's brief, page 8) was "the sole

question involved in this appeal". The second point or

question involved was not added to the record until

after the case had been filed in the Circuit Court. It

is not referred to in the opinion of the referee nor in

the opinion of the district court. It was not argued

before the district court. This second point also appears

as the second specification of error (appellant's brief

p. 9).

ARGUMENT
The conceded facts are that prior to and at the time

of the filing of the petition in bankruptcy against the

husband, Mrs. Matley was actually residing in her home

and claimin^gj- it as a homestead (Trans. 53, 54, 55). The



formal declaration of Iiomestead was filed subsequent

to_the_bankruptcy petition. As is necessarily conceded

by appellant, the question is whether under the Nevada

law the homestead was entitled to exemption as of the

time the petition was filed against her husband.

Before discussing the Nevada law, it should be em-

phasized that the portion of Section 70A of the Bank-

ruptcy Act relied upon by appellant, does no more than

to vest the trustee with title of the bankrupt (Marshall

Reno Matley, formerly doing business under the name

and style of Matley 's Food Store) to all property not

exempt which "might have been levied upon and sold

under judicial process against him."

As pointed out in the referee's decision, this is the

only basis and the only subdivision of Section 70

A

under which appellant has any possible claim. The

section merely lists what property, other than property

held to be exempt, the trustee acquires title to. It does

not attempt to state the kind of title the trustee ac-

quires. The trustee's position under 70A is not that

of a purchaser after an accomplished judicial sale, the

property having been levied on and sold. The trustee

has only the rights of the bankrupt and his creditors

under the Nevada law to property which is not exempt.

It is Mrs. Matley 's contention that the property could

not have been rightfully levied on and sold under jud^iv

cial process against the bankrupt. Could the bankrupt ~

or the bankrupt and his creditors have divested Mrs.



Matley of her homestead rights without any oppor-

tunity by her to protect them?

The essential question is as to the status of the

property at the time of the filing of the petition. Under

the Nevada law, differing from the examples in other

jurisdictions cited by appellant, the homestead may

and in this case did exist before the filing of the formal

declaration. The homestead in Nevada_does not require

such filing to create the homestead. The homestead

iself and exemption rights in it existed at the time of

the filing of the bankruptcy petition. Except by Mrs.

Matley 's abandonment of her rights the bankrupt or

his creditors could not have deprived her of the exemp-

tion. The appellant contends that the right was cut off

by a filing under the federal law and in the same breath

concedes that the right to exemption must be measured

by the Nevada law.

Appellant refuses to recognize the distinction con-

tended for by Mrs. Matley and recognized by the

district court. The exemption presently existed_Jn_

Nevada and must be recognized even before any formal

filing or recordation. The formal filing is no more

than a notice of an existing fact. As we shall show

at greater length hereafter, White v. Stump, 69 L. Ed.

301, relied on by appellant, dealt with Idaho law where

the homestead and the exemption did not arise until

such formal filing was made. The court held that it

was too late to create the right after the petition was

filed. We do not oppose the ruling of the White case,



but, as recognized by the district court, it is no au-

thority to deny the exemption in the instant case.

In Nevada a homestead exists prior to a formal j^

declaration. It has been the consistent policy of this

State throughout its history that a filing of such declara-

tion at any time up to the very moment of sale will

prevent a sale on execution. T1airthjvyjlf v •'^^^i^,, 3 •
Nev. 182 , so held declaring that the law makes no Z'

reservation in favor of liens acquired before the

declaration. That case also held (page 188) that the

existence of debts or actual insolvency does not affect

the right to claim the exemption. The policy of Nevada

law as to creditors is stated in the Hawthorne case

:

"If, then it is the policy of the law to exempt
the homestead of insolvent debtors from forced

sale, certainly ive sJiould not hold that a creditor

can defeat that policy by any act of his, unless the

statute clearly gives that right." (Italics ours.)

In the instant case the husband and his creditors

through the trustee seek to claim greater rights than

are allowed to creditors under the Nevada law.

The declared policy of the Nevada law is to protect

the wife's interest in the homestead against wilful or

improvident acts of the husband. The Nevada Supreme

Court stated in First Nat. Bank v. Meyers, 150 Pac.

308, 312:

"It is manifest that the policy sought be estab-

lished by the legislature was one that would pre-

clude the possibility of a ^\4fe being divested of the

home by acts of her husband, perpetrated either

with a design to defraud her, or through misguided



r.

6

or imprudent transactions in which she had no
part." (Italics ours.)

In Morrill v. Skinner, 77 N. W. 375, Neb., the court

y^ stated

:

J-

,y M*^ "Whether the title to a homestead be in hus-

band or in wife, the act of one alone cannot divest

it. The other has a vested interest therein which
cannot be defeated by creditors, by the conveyance
of the one holding the legal title, and, a priori, by
the acts of that one short of conveyance."

Freeman on Executions states

:

"Husbands there have been and may again be

who are inattentive to their wives and children or

willfully inflict upon them misery and want. The
family of such a man, more than of any other, is

within the spirit and necessity of exemption laws,

and it is a strange and perverse interpretation of

those laws which denies their benefit, even tem-

porarily, to a family whose head is for the moment
absent from them, or who, though not absent, is

inditferent to their fate."

/" See also Smith v. Thompson, 213 Fed. 335, where the

court in considering a bankruptcy case states:

"In every court the administration of an exemp-
tion law should comport with the beneficent spirit

that prompted its enactment. A court of equity

especially should not attempt to defeat the exemp-
tion by niceties in practice.

See also In Re Isele, 33 F. S. 853, 855.

As shown by the Meyers case, the bankrupt in the

instant case (whose position was openly antagonistic

to his wife) did not have a title which he could pass



to the trustee. Such interest as he had was at all times

subject to his wife's exemption right in the homestead.

If appellant's position were correct as to the policy

of Nevada law, any husband could cut off his wife's

right by, as here, failing to file a declaration and going

into bankruptcy.

It is stated in Breneman v. Corrigan, 4 F. (2) 225

(C. C. A.) from Ore.:

"At is present term the Supreme Court of the

United States distinctly adjudged that no provi-

sion of the bankruptcy law (Comp. St. 9585-9656)

interferes with a state statute regarding home-
steads. White V. Stump, 45 S. Ct. 103, 69 L. Ed. —

.

The very purpose of the homestead laws is to

secure a home and protection for husband, wife,

and children against adverse fortune and should

always be liberally construed."

In Turner v. Bovee, 92 F. (2) 891, (C. C. A.), the

question arose whether a life policy containing endow-

ment provisions was exempt in bankruptcy proceed-

ings. The court held that the state laws are the measure

of right to exemptions and that under the Washington

statute (similar to our section 8844, (14) N. C. L.) life

insurance was declared exempt, and that therefore it

must be allowed whether it had endowment provisions

or not. The court stated:

"Restrictions not contained in the statute should
not be read into judicial construction. Holden vs.

Stratton, supra. On the contrary, this being an
exemption statute, we should construe it liberally.

Hills V. Joseph (C. C. A. 9) 229 F. 865, 869; In re

Hindman (C. C. A. 9) 104, F. 331, 333."
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While the cases, First Nat. Bank v. Meyeff, 3^ ^(^v.

2M.J^0 Pac. 308, 40 Nev. 284, 161 Pac. 929, and Porch

V. Patterson, 39 Nev. 251, 156 Pac. 439, deal primarily

with the right of a husband to alienate or encumber

the homestead without his wife's consent and hold no

such right exists, they are important in that they

affirm the Nevada rule that no act of the husband or

his creditors can defeat the homestead rights of the

wife. In the Meyers case the husband arranged with

a creditor to, and did, execute a deed as security for

a loan. Though no__fgrmal declaration had been, filed,

the court held that no rights were acquired by the

transfer . As far as homesteads are concerned the

bankruptcy law makes no differentiation between vol-

untary and involuntary cases. If appellant be correct,

one easy way for the husband to evade the policy of

the Nevada statutes and decisions would be by a vol-

untary petition. By a voluntary petition he could ac-

complish the exact thing held in the Meyers case to be

contrary to the laws and policy of Nevada.

The policy of the homestead law in Nevada has been

broadened and liberalized even since Hawthorne v.

Smith. A homestead de facto has been consistently

recognized by the cases. Such homestead is deemed

to exist independent of recordation. For example, in

the Meyers opinion in 161 Pac. at page 930, the court

was considering respondents' contention that the phrase

"as provided by law" meant a homestead where a

recorded declaration had been filed:



*' Respondent contends that the homestead, 'as

provided by law' mentioned in the Constitution,

means the homestead as recorded, and that no
homestead can become effective for any purpose
unless the parties claiming the same shall have first

recorded their declaration."

This contention was rejected by the majority of the

court

:

"The Constitution says: 'Laws shall be enacted

providing for the recording of such homestead.'

What homestead? The homestead 'as provided by
law.' The homestead contemplated was instituted

by the law of 1865, and the homestead 'provided

by (that) law' was a homestead 'consisting of a

quantity of land, together with the dwelling house
thereon'."

With reference to the de facto homestead the Nevada

Supreme Court, at page 311 of the 150 Pacific, refers

to Child vs. Singleton, an early Nevada case, wherein

the court had stated that the homestead of the appel-

lants not having been selected by a recorded declara-

tion of the claim was, at the date of the mortgage of

the husband, subject to alienation by him alone. (The

Child case was decided at the same session of court

and shortly after Lachman v. Walker, relied on by

appellant herein.)

The court in the Meyers case then states that the

Act of 1897 (3360 N. C. L.) attempts to protect the

homestead de facto and states that the very absence of

a statute similar to that enacted in 1897 was what im-

pelled the court to hold as it did in the case of Child

vs. Singleton. We find a similar explanation in the
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Meyers opinion at page 931 of 161 Pac. The court

therein states:

** Respondent argues with great earnestness that

the decision of this court in the case of Child vs.

Singleton, 15 Nev. 461, is decisive of the question

at bar. But we are constrained to believe from the

language of that decision that had the learned and
eminent jurist who drafted the opinion been con-

fronted with the statute such as that found in the

amendatory act of 1897, a different conclusion

Avould have been arrived at."

The effect of the Meyers decision is further reaching

than appellant would have the court believe. As stated

in the Meyers case at page 311 of 150 Pac.

:

"By the Territorial Statute of 1861, as con-

strued and applied by this court in the case of

Goldman vs. Clark, 1 Nevada 607, residence alone

was sufficient to constitute a legal homestead."

Further along on the same page, the court states

:

"The Statute of 1897 was in effect, a re-enact-

ment of the policy of the territorial act repealed

by the Statute of 1865."

The importance of the court's holding in these cases

is emphasized by the dissenting opinion of Justice

Coleman in Porch vs. Patterson.

At page 142 of 156 Pac, Justice Coleman states:

"In considering this phase of the case, it might

be well to have in mind the fact that if the amend-
ment of 1897, supra, is valid, it works a practical

return to the situation which existed before the

adoption of the Constitution (when no recording

was required.)"
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Justice Coleman argued that the Meyers case ''prac-

tically reverses the former decisions of the court, with-

out discussing them at all." Justice Coleman argued

that under the decisions prior to the act of 1897, the

homestead exemption did not arise except upon the

recording of the declaration and that the decision in the -^

Meyers case changed this. The majority of the court^

including Chief Justice Norcross, now Judge of the \
District Court in the instant case, held that the home-y

stead existed without recording and that the policy of

the law was to protect the wife's interest.

That the enactment of 1897 atfected the homestead

law and gave the wife rights in the homestead inde-

pendent of recordation seems obvious on the face of

the act. This is certainly clear in reading the Meyers

and Porch cases. Justice Coleman emphasized that the

majority decision changed the law with reference to

the significance of recording, pointing out that the

Meyers decision and the act of 1897 ''tvorks a practical

return to the situation which existed before the adop-

tion of the Constitution {when no recording was re-

quired).''^ Again, on page 443, Justice Coleman refers

to the law as established by the Meyers case, that ''the

statute of 1897 was in effect a reenactment of the

policy of the territorial act repealed by the statute of

1865."

In addition to the court's clear declaration in the

Meyers case that a homestead "as pro\'ided by law"

means the land and house and not a homestead which
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has been recorded, we call attention to 3360 Nevada

Compiled Laws, referring to the wife's rights in the

''homestead as now defined by law, regardless of

whether a declaration thereof ha^ been filed or

not."

Clear recognition is given to the fact that in Nevada

the homestead as defined by law exists independent of

recordation.

The Nevada legislature has elsewhere recognized that

the homestead as provided by law does not refer just

to a homestead upon which a declaration has been filed.

Statutes of 1941, page 186, Sec. 112, provide that the

court or judge shall set apart

"the homestead, as designated by the general home-
stead law then in force, whether such homestead
has theretofore been selected as required by law,

or not."

From the foregoing it is clearly to be seen that the

homestead and the wife's interest therein exist inde-

pendently of and in the absence of any recording. It

is likewise clear that a homestead "as provided by

law" means a quantity of land with a dwelling house,

and not, as contended by the appellant herein, a home-

stead upon which a formal declaration has been re-

corded.

This leads us to the effect of Section 8844 Nevada

Compiled Laws, providing:

"The following property is exempt from execu-

tion, ... 15. and the homestead as provided for

by law." (Italics ours.)
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The addition of No. 15 is a recent change in the

law, enacted in 1911 and after the decision in Lachman

V. Walker. Its application was not necessary to be

considered in the Meyers case and was not raised or

discussed therein. It was not considered in McGill v.

Lewis. The legislature apparently passed Section 8844

pursuant to Article 1, Section 14, of the Nevada Con-

stitution (set out in appellant's brief, page 21). A
statute similar to Section 8844 and passed pursuant

to a constitutional provision such as Article 1, Section

14, has been held to be self-executing and to exempt

the homestead. Hughes v. Neivton, 89 Fed. 213. The

important point is that Section 8844 provides that the

homestead consisting of land and house is exempt. It

does not provide that no exemption exists until there

is a recording, but that the house and land comprising

the homestead are now exempt. The words are of

present exemption. By using the phrase "as provided

for by law" the legislature must be deemed to have

meant a homestead consisting of a certainly quantity

of land and the dwelling house thereon. It is unneces-

sary to cite authority that this comparatively recent

enactment was made by the legislature which is deemed

to have in mind the former enactments on the subject

and the decisions construing them. It should also be

noted that if appellant's construction were followed,

not only would there be a disregard of the other

statutes and the decisions, but the legislature would

be credited with a vain and idle act. The unrecorded

homestead is declared by the exemption statute (8844
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N. C. L.) to be exempt. There is no qualification except

that it be of a particular quantity of land and the

dwelling house thereon.

It is also true that any other construction would do

drastic harm to the purpose and reason for its enact-

ment. Section 3360 N. C. L. declares void any mort-

gage or alienation of the homestead whether or not it

is recorded unless both spouses join. The obvious pol-

icy of the statute, set forth in the Meyers case, was

extended in Section 8844 (15) N. C. L. There would

otherwise have been no purpose in the enactment of

the later statute. The very thing Section 8844 (15)

seeks to prevent would occur if the homestead and the

wife's interest in it could be lost, as appellant claims it

should be, by act of the husband or his creditors.

The cases concerning homestead speak of the neces-

sity of protecting the wife against an intent of the hus-

band to defraud her, or against claims which might

arise in the hands of his creditors by reason of his acts

against her interest. This is just such a case. If the

appellant's view be adopted it is particularly unfair

to the wife. Under any proceedings which might take

place in the state courts, the wife, if confronted with

an action of the husband or a claim of his creditors,

could file a declaration and defeat an execution sale.

This would be the case even if the appellant's view of

the state law were correct. With bankruptcy proceed-

ings, however, to which the wife was not a party, the

mere filing of the petition cuts off the wife's rights if
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no formal declaration had been theretofore filed, accord-

ing to the appellant's contention. It is a matter for

very serious consideration, therefore, to determine if

the Nevada law is such that the wife has no exemption

right unless a declaration has been theretofore filed.

It is our contention that the statutes and decisions of

this state do not leave the wife thus defenseless. We
say, and we have pointed out that the Nevada law

differs in important particulars which remove our state

from the unfortunate situation existent in the juris-

dictions from which came the White and Georgouses

cases relied upon by the appellant.

With reference to the policy of our laws, will the

husband or his creditors be permitted to do indirectly

that which it is admitted they cannot do indirectly?

The bankruptcy law and the decisions on homesteads

do not differentiate between voluntary and involuntary

bankruptcy. Under the appellant's view there is noth-

ing to prevent the husband of depriving the wife of the

homestead without her consent by filing such petition.

Yet it is undeniable that it is the declared policy of

Nevada to prevent such deprivation.

We hereinabove referred to Hughes v. Newton, 89

Fed. 213, wherein it appears that under a Constitu-

tional provision nearly identical in wording to Nevada

constitution, Article I, Section 14, the AVisconsin legis-

lature passed an act very similar to Section 8844 (15)

N. C. L. The court holds that the homestead was exempt

from seizure and sale and upheld the wife's claim of
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exemption as against the husband's creditors. The

statute was, like 8844 (15), self-executing and created

a present exemption. The case of Turner v. Bovee,

supra, will be recalled in this connection.

An examination of the Nevada cases dealing with

Section 8844 indicate clearly that, as stated by the

section itself, the property is made exempt by the

statute without further action by the debtor. Subdivi-

sion 15, being a recent enactment has not been dealt

with specifically in any Nevada case.

In Elder vs. Williams, 16 Nev. 423, the court was

considering Section 8844 (then 1282 Comp. L.). At

that time the homestead was not included in the list

of exempt property. The decision in the Elder case

was that the fraudulent concealment of non-exempt

property equal in value to the property claimed as

exempt does not deprive the debtor of an otherwise

valid claim of exemption. The court was considering

whether the team and horses mentioned in the statute

was properly exempt in that case. The trial court

instructed the jury as to a teamster that when he

pointed out the animals the law would recognize and

protect them as his exempt property.

On page 422, the court stated:

"As to the property mentioned in the statute as

exempt, only one exception is stated, and that is

that no article or species of property mentioned

in the section shall be exempt from execution issued

upon a judgment recovered for its price, or upon

a mortgage thereon. The constitution provides that,
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'the privilege of the debtor to enjoy the necessary-

comforts of life shall be recognized by wholesome
law, exempting a reasonable amount of property

from seizure or sale for payment of any debts or

liabilities hereafter contracted'."

(Const. Art. I, Sec. 14.)

"The statute was undoubtedly passed in com-
pliance wdth the constitutional requirement. Since

the Statute declares that the plaintiff is entitled

to hold the property in suit as exempt from execu-

tion, except in the one case stated, what right have

courts to engraft upon the statute another excep-

tion! It is provided that one sewing machine not

exceeding in value one hundred and fifty dollars,

in actual use by the debtor, or his family, shall

be exempt. All other se^^'ing machines may be sold.

He is allowed to retain one that is in actual use,

because it is the policy of the constitution and law,

and the interest of the state, that no citizen shall

be stripped of the implements necessary to enable

him to enjoy the necessary comforts of life and to

carry on his usual emplojTuent ; and that, if he has
one, his family shall not be made paupers or beg-

gars in consequence of the follies, the vices, or the

crimes of their head."

The court then refers to various exemptions given,

as tools of mechanics, etc., "are all declared absolutely

exempt, except upon a judgment for their price."

In speaking of protection for debtors and of debtors

with families,

"The latter class is certainly included, and as to

them, it is as reasonable to presume, under the

statute as it is written, that one of the objects of

exemption was to protect their families as it would
have been, if persons without families had not
been included among the beneficiaries."
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An outgrowth of the above case was Elder vs.

Frevert, 18 Nev. 446, which was suit against defendant

sheriff for recovery of the wagon and horses exempt

from execution together with damages for their deten-

tion. The court stated:

"The statute exempts two horses and their wagon
for the purpose of enabling the debtor to earn a

living." (Italic ours.)

In Edgecomh v. His Creditors, 19 Nev. 149, the court

held that a livery stable keeper is not one included in

the terms of the statute

:

"If respondent had been engaged in a business

that entitled him to claim the exemption, the prop-

erty would he exempt, ..." (Italic ours.)

There is no similar provision in the Idaho law con-

sidered in White v. Stump or the Arizona law con-

sidered in Greorgouses v. Gillen or in the Washington

law dealt with in Coopman v. Bank, cases cited by the

appellant. We do not understand that the case of Clark

V. Nirenbaum, 8 F. (2) 451 (C. C. A.), is, as stated by

appellant, in conflict with the White case. The Circuit

Court, in deciding the Clark case, specifically consid-

ered the White case and basing its decision on that

case determined that the homestead exemption should

be allowed. The_Nevada statute declares the home-

steads are exempt. There was a present right of exemp-

tion under^the^ Nevada law at the time of the filing of

the bankrup^tcy petition. This fact in and of itself

takes this case completely out of the holding of the

White, Coopman and Georgeouses cases, which were



A

19

dealing with state statutes and decisions different from

those of Nevada. Each of these cases state the estab-

lished rule that the question of the right to exemptions

depends on State law. The policy, statutes and deci-

sions of Nevada are such that the deprivation of Mrs.

Matley's homestead exemption would be contrary to

both Nevada law and the Federal bankruptcy statute.

The distinction which is recognized bv Judge Nor-

cross, the District Court Judge herein and former

Chief Justice of the Nevada Supreme Court, is that

under Nevada law the homestead exists and is exempt

even before the filing of a declaration. As indicated

in the Nevada cases just cited the exempt s »ti pxists^^

by virtue of the statute. It is true that if the debtor

does nothing upon levy and permits the sale to go

through he may waive the exemption. That is true as

to all exemptions. Under the bankruptcy law, for ex-

ample, the debtor, or, as here, his mfe, may and

should point out to the court and its officials the prop-

erty which is exempt. It will only be set aside as

exempt upon someone's action in that regard. But that

selection, whether it be by previous recordation and

subsequent claim in bankruptcy, or just by the claim

in bankruptcy, is not the thing which makes it exempt.

V It is already exempt by statute. It is appellee's posi-

tion that the property must be set aside as her home-

stead even if there had been no Section 8844 (15). In

the face of that section, however, her right must be

recognized.
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It is this same distinction which is recognized in the

Circuit Court decision of Clark v. Nirenbaum, 8 F. (2)

451, cited by the District Court in its decision herein

(Trans. 50). In that case, which allowed the homestead

to be set aside in the bankruptcy proceedings, though

no formal application in the State had been thereto-

fore made, the court states:

"An exemption is the freedom of debtors from
liability to seizure and sale under legal process

for the payment of their debts."

In that case the bankrupts, at the time of the filing

and adjudication, had not made the formal application

provided for by Georgia law, but claimed the home-

stead exemption thereafter during the bankruptcy pro-

ceedings. The court points out that under the Georgia

law the constitution and statute provide for the exemp-

tion and that it exists although the exemption itself,

the setting aside, is not allowed until the application

for setting apart is made. In other words, to be entitled

to the benefits of the exemption an assertion of the

exemption must be made, but the right of exemption

was nevertheless existent at the time of the filing of-

the bankruptcy petition. The court held that it made

no diiference "that the exemption was not ascertained

or set apart until after the proceedings in bankruptcy

were begun." The court goes on to say:

"It is insisted, however, that the recent case of

White V. Stump, 266 U. S. 310, 45 S. Ct. 103, 69

L. Ed. 301, is authority for the opposite view. But
in the case the Supreme Court was only giving
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effect to the homestead exemption prescribed by

the laws of Idaho, as construed by the state court

of last resort. In that state a homestead does not

come into existence until a declaration that the land

is occupied and claimed as a homestead is made
and filed for record. 'Up to that time,' says the

court, 'the land is subject to execution and attach-

ment like other land; and where a levy is effected

while the land is in that condition the subsequent

making and filing of a declaration neither avoids

the levy nor prevents a sale under it.'."

The court points out that upon the filing of a levy

or attachment the debtor in Georgia may move to claim

his exemption, but it does not mean that the right of

exemption was not existent. It is true that the right

con If] Tint be created after the filing, but that is a dif

-

ferent__thing. The court remarks that the claim and

setting aside in the bankruptcy court is essentially the

same thing accomplished in the state procedure. The

trial court's decision allowing the exemption was af-

firmed :

"The true adjustment of bankruptcy to the Geor-
gia exemptions is to treat the filing of the petition

in bankruptcy as the equivalent of a levy or attach-

ment on all the bankrupt's property, which he may
meet before an actual sale by having the exemptions
to which he is entitled, if not previously ascertained,

set apart to him by the machinery of the bank-
ruptcy court just as he would do in the state court

had state process been levied upon it."

Now the status of the homestead in Georgia and

Nevada is very different from the "present" lack of

a homestead right which was the situation in Arizona,

Washington and Idaho prior to the filing of a declara-
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tion. In the Georgeouses case, for example, relied on

by appellant herein, it is stated that ''when the bank-

ruptcy was filed no part of the property had a home-

stead status." As we have seen, this is not the case in

Nevada. Considering again Section 8844 Nevada Com-

piled Laws, the exemption statute, we have shown that

the Nevada law and decisions recognize the presently

exempt quality of the property listed in that section,

which now includes the homestead. As in the Niren-

baum case, the statutes concerning the homestead ex-

emption are self-executing in contemplation of the fed-

eral bankruptcy law which requires an exemption as

of the time of the bankruptcy filing. The fact that such

property may be thereafter set apart or pointed out

does not mean that it was not exempt at the time of

filing. That is the holding of the Nirenbaum case, and,

in view of the difference of the laws of the various

jurisdictions that case is not at variance with the

White, Coopman and Georgouses cases on which appel-

lant relies. It must not be forgotten that the question

of whether certain property constitutes a homestead

or is exempt is to be determined by the law of the

particular state in which the property is situated.

In the case of In re Friedrich, 100 Fed. 284 C. C. A.,

the court was concerned with certain exemption out of

partnership assets. The court held:

"We do not think that an actual severance from
the common stock of the articles claimed as exempt
before petition in bankruptcy is filed is essential."
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The court also commented that where the property

was exempt, upon being pointed out, the severance in

fact of exempt property from the general estate was

to be made by the trustee, not the debtor.

But as we have said, the federal courts must follow

the state law as to exemptions. Hereinabove we cited

Elder v. Williams, Elder v. Frevert, and Edgecomh

V. His Creditors. While those cases dealt with Sec-

tion 8844, Nevada Compiled Laws, before the home-

stead was added to the property listed in the section,

they show conclusively that the property was made

presently exempt by the section, even though at any

given time it had not been formally claimed as such

or pointed out. The property listed in 8844 Nevada

Compiled Laws is not property of the debtor which

might "be levied upon and sold against him." So ^\dth

the homestead in this case, it did not pass to the trustee

under 70A as it was not property of the debtor at the

time of tiling "which might have been levied upon and

sold under judicial process against him."

We have hereinabove several times referred to White

vs. Stump, Coopman v. Bank and Georgouses vs. Allen,

which are cited and relied upon heavily by the appel-

lant. As we have heretofore said, we do not quarrel

sWth the holdings of those cases but they clearly do

not deprive Mrs. Matley of her homestead right be-

cause the right to the exemption is determined by the

state law and the Nevada law differs from Idaho,
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Washington and Arizona in giving her a right of

exemption.

We read with interest that appellant at pages 30

and 31 of his brief refers to a supposed conflict between

the Georgouses and Clark cases and points to the denial

of certiorari by the United States Supreme Court in

the Georgouses case. No such conflict exists, as we

believe we have shown. Nor did the Supreme Court

seem to think so, as it likewise denied certiorari in the

Clark case (270 U. S. 649).

The Idaho law with which the White case was con-

cerned differs fundamentally from Nevada law. As

quoted by the district court herein (Trans. 46) the

White case states that under Idaho law

''The exemption arises where the declaration is

filed, and not before. Up to that time the land is

subject to execution and attachment like other land

;

and where a levy is effected while the land is in

that condition, the subsequent making and filing

of a declaration neither avoids the levy nor pre-

vents a sale under it."

The difference in the Idaho law is emphasized by

two Idaho cases cited in White v. Stump, namely Smith

V. Richards and Law v. Spence. In the Smith case the

court expressly refused to follow Hawthorne v. Smith,

3 Nev. 164, which held that a declaration of homestead

filed after attachment stopped any sale. The Law case

held that a mortgage lien given by the husband could

not be defeated by the wife's claim that the premises

were a homestead though no declaration was filed. This
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is contrary to the Nevada policy which is expressed

in the Meyers case as: "though the homestead is not

registered as required by law, the husband's sole con-

veyance or encumbrance of it cannot pass title." It

is also to be noted that the Idaho statutes contain

provisions which support the holding of the White

case and which are completely foreign to Nevada law.

Section 5441 Idaho Comp. Stat. 1919 provides that the

premises are subject to execution or forced sale in

satisfaction of judgments obtained "before the declara-

tion of premises ; or in an action in which an attach-

ment was levied upon the premises before the filing

of such declaration."

Also, as the White case remarks, the Idaho statutes

provide that the declaration "must" be recorded. Sec-

tion 5465 Idaho Comp. Stat, provides:

"From and after the time the declaration is filed

for record the premises therein described consti-

tute a homestead."
Section 5469 of the Idaho statutes provide:

"From and after the time the declaration is filed

for record the land described therein constitute a

homestead."

It is thus clearly to be seen that the statutes, the

decisions and the policy in Idaho are radically different

from those in Nevada. We have no similar statutes in

Nevada. The homestead in Nevada exists before any

filing of a formal declaration. Appellant concedes that

a filing at any time before a sale will defeat the salt.

In Nevada the exemption exists before any filing and
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after any levy even though the property may have to

be claimed as exempt to enforce the exemption. These

things are not so in Idaho. In Idaho the homestead

I
itself and all exemption rights are created by the filing

of a declaration and do not exist prior thereto. Taking

the filing of the bankruptcy petition as the cleavage

point in time, the Idaho law provides that unless the

formal declaration has been filed theretofore, there is

no homestead and no right of exemption. We say,

therefore, that while the rule of the White case is not

disputed, and in fact was recognized by the district

court herein and by Clark v. Nirenbaum, it is no au-

thority for denying the exemption claim of Mrs. Matley.

Mention might be made of Coopman vs. Citizens State

Bank, cited by appellant, pages 16 and 34 of his brief.

In that case both husband and wife went into bank-

ruptcy voluntarily with both submitting to the pro-

ceedings. In that case they both conceded that

''at the time the voluntary petition in bankruptcy

was filed, they had no homestead."

The court then, on the authority of White v. Stump,

held that such being the case, the homestead right could

not thereafter be created. In the instant case the home-

stead existed and there was never any acquiescence or

similar concession by Mrs. Matley. Under the Nevada

law no act of the husband or his creditors could de-

prive her of her homestead without her consent. Apart

from this, however, it appears that the Washington law

as to homestead resembles that of Idaho and is quite
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different from that of Nevada. The Washington statute

provides (Rem. 528) that the homestead must be select-

ed and a declaration recorded before rendition of judg-

ment. The statutes also provide (Rem. 567)

:

"From and after the time the declaration is filed

for record the premises therein described consti-

tute a homestead."

It may also be noted that the Washington statutes

do not include, as does Section 8844 (15) N. C. L., the

homestead in the list of property exempted by law.

Also, it appears that the Washington statute with ref-

erence to the recording was held deemed to repeal a

former probate provision with reference to the home-

stead passing to the widow and children. The contrast

to this in Nevada's broad protection of the wife's in-

terest in the homestead has already been discussed.

In addition to the comments on Georgouses v. Gillen

heretofore made, it should be noted that the Arizona

law is in the general class of the Idaho law, in that

the homestead itself and any right of exemption arises

only upon the filing of a formal declaration. That in

Arizona such right may be created after the filing of

a lien to defeat the lien was held not to take the case

out of the rule of White v. Stump because the prop-

erty had no "homestead status" prior to such filing.

The district court herein further differentiates the

Georgouses case (Trans. 46) by stating:

"In the case of Georgouses v. Gillen, supra, no
question of a wife's rights in property subject to

a homestead status was presented."
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Also Arizona does not have an exemption statute

such as 8844 (15) N. C. L.

A further comment may be made on McGill v. Lewis,

cited by appellant, page 26 of his brief. That case did

not have before it and did not consider Section 8844

(15) N. C. L. The decision itself decided only that the

form and contents of the formal declaration did not

comply with the requirements of Section 3315 N. C. L.

The court further pointed out that there was no bill

of exceptions before it and therefore it could not con-

sider whether the facts would supply the deficiencies of

the declaration. The court further stated that the

record before it showed that the claimants were not

residents of the county where the premises were situ-

ated. The court did not decide whether an exemption

would have existed if the facts had been before it

showing that there was actually a homestead. The court

had only a faulty declaration and a showing that claim-

ants were residents of another county than the one

where the claimed homestead was located.

Apart from the necessary effect of 8844 (15) N. C. L.

it should not be overlooked that the general policy of

Nevada law has been steadily extended for the pro-

tection of the wife. In Lachman v. Walker decided in

1880 and cited by appellant at pages 25 and 28 the

levy was made after the property had been conveyed

to plaintiffs, and plaintiffs attempted to stop the sale

by relying on a homestead which they claimed had been

established by plaintiff's predecessors. There was no
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pretense that plaintiffs, the ones owming the property

at the time of the levy, claimed the property as their

o^\Ti homestead. It was not a homestead in fact at that

time and there had been no formal declaration filed

by anyone. We have heretofore remarked on the fate

of the Child case decided at the time of the Lachman

case. Also, of course, 8844 (15) N. C. L. had not been

passed at the time of the Lachman case.

There has been no Nevada case (mth the possible

exception of one reversed in the Meyers case) where

the rights of the wife who was actually residing- on the

premises have not been protected and the exemption

allowed. Even in the McGill case the court was dealing

solely with a judgment roll which showed a faulty

declaration and the fact that the claimants resided in

another county from where the premises were situated.

We think that it should be noted that appellant's

statement appearing on page 25 of his brief is not

correct. Appellant states that Section 3315 N. C. L.

''Specifically states that only after the filing of

a declaration of homestead therein described shall

the property be exempt from forced sale."

The section does not so state. What Section 3315

N. C. L. does state (it is set out in appellant's brief,

pages 22 and 23) is that the homestead consisting of

land and dwelling house not over $5000 in value shall

not be subject to forced sale. As to the effect of a

formal declaration, it merely provides that "from and

after the filing for record of said declaration, the hus-
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band and wife shall be deemed to hold said homestead

as joint tenants."

The position of a trustee in bankruptcy is clear. He

takes no title to exempt property and exemptions are

to be judged solely by the state law. He stands in the

bankrupt's shoes with the bankrupt's rights and cer-

tain creditors' rights. It is admitted that no act of the

husband could deprive the wife of her rights in the

homestead and it is the expressed policy of the law

that no act of the husband's creditors shall deprive the

wife of such rights. It is interesting to note in this

connection that if sufficient moneys were realized from

the sale of other assets belonging to the bankrupt aside

from the homestead property, the bankruptcy proceed-

ings would be ended and dismissed and there would

be no question but that the homestead property would

remain intact. As expressed in In re Carl, 38 F. Supp.

414 and at 418 it was the policy of the bankruptcy laws

to recognize and give effect to the state exemption

laws; that title to property exempt under such laws

does not pass to the trustee; and that the bankruptcy

court has jurisdiction only for the purpose of deter-

mining if the exemption is proper and ''cannot require

its sale even on the petition of creditors holding a

waiver or otherwise entitled to compel the application

of the exempt property to the satisfaction of their

claims.
'

' Many cases are cited including Clark v. Niren-

baum.

It is respectfully submitted that under the exemp-
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tion laws of Nevada Mrs. Matley is entitled to her

exemption of the homestead and that the ruling of the

district court should be affirmed.

APPELLANT'S SECOND POINT, discussed at

pages 34 to 37 of his brief, is a point added to the appeal

record after the case was filed with the Circuit Court. It

was not referred to in the opinion of the referee nor in

the opinion of the district court. It was not argued before

the district court. This second point is stated at page

34 to be: "Whether declaration of homestead under

facts stipulated was sufficient under Nevada laws."

While we do not believe such point should be urged

under the circumstances, it might easily be answered.

First, as to the form of the declaration, the statute is

set forth at the bottom of page 23 of appellant's brief

and the formal declaration appears at page 10 of the

transcript. We do not understand that there is any

objection to the form. It may be noted that a formal

declaration may be made by either husband or wife.

It is not required to be made by a head of a family.

It is next to be observed that, as we have above

shown, a formal filed declaration is not necessary to

either create a homestead or to give it an exempt

status.

We have already commented on the holding of McGill

V. Lewis, cited by appellant under this second point.

The only fact referred to in the case except as to the

form of the declaration was that the record showed

that the claimants actuallv resided in another countv.
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Here the fact is that claimant resided on the prop-

erty. (See Trans., pages 51-55).

Appellant's statement at page 3 of his brief is mis-

leading in saying that the facts show appellee had not

been deserted or left by her husband in the matri-

monial domicile at Fernley. Appellant's statement of

facts does not show this. It shows that the matrimonial

domicile was the Caliente Street house, not Fernley,

and that they were only temporarily at Fernley for a

business venture. At the time of the filing of the peti-

tion Mrs. Matley was living in her home on Caliente

Street. It does not appear where the bankrupt was

staying at that time. Appellant's contention logically

followed out is that if a petition in bankruptcy happens

to be filed on a day when the husband is away from

home, the homestead is not exempt. Such contention

answers itself and is not the law. As to the fact that

Mrs. Matley was living alone in the house at the period

in question it is to be noted that appellant's statement

shows that reconciliations were attempted at the time

and believed possible. The divorce occurred about seven

lant's position is that the exemption is to be considered

as of the time of filing of the petition. The subsequent

lant argues that the exemption is to be considered as

of the time of filing of the petition. The subsequent

divorce is, of course, irrelevant as to the exemption.

Temporary separations between husband and wife are

not infrequent, and in contemplation of law the parties

are still to be considered as residing at the family home.
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It does not appear where the bankrupt was during this

period. Suppose he had gone to Idaho and later re-

turned, the attempted reconciliation being successful.

Would it be said he was not a resident of Nevada and

the Caliente Street house for such period? Obviously

not, yet there is no difference so far as this case is

concerned.

Apart from this, however, the facts, if they impliedly

show anything as to desertion or abandonment, show

that the bankrupt's treatment of his w^ife was such as

to justify a separation and that the cause of their

separation, however temporary, was his cruelty. It is

elementary law that if either party is to be considered

as deserting the other, it is the one whose cruel treat-

ment forced the separation. Hence, whatever desertion

there w^as, was by the bankrupt. It will not be for-

gotten that the expressed policy of Nevada law is that

the wife shall not lose the homestead by any act of the

husband.

The very same day that the bankruptcy petition was

filed, the bankrupt consented that he be adjudicated a

bankrupt and such order was entered that day. His

treatment of Mrs. Matley was such that she was forced

to seek and later secured a divorce on the ground of

extreme cruelty. Around the time when the petition was

filed reconciliations were believed possible and were

attempted (Trans. 54). It appars from the record and

was also testified in detail in connection with matters

not here for consideration that the bankrupt's attitude
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was adverse to his wife's interests. It is from a situa-

tion such as this that the Nevada law has increasingly

sought to protect the wife.

The uniform law in connection with homesteads is

that conduct of the husband such as took place in the

instant case will not deprive the wife of the homestead.

The homestead character of the premises was un-

questionably established and was never abandoned. In

this case, there was an actual return to the premises

by Mrs. Matley and resumption of the residence prior

to the bankruptcy and continuing thereafter. As Mrs.

Matley testified (Trans. 53) as to the stay at Fernley:

''They considered such occupancy temporary and
rendered the Reno property in the meantime with

the intention of holding and returning to it and
that at all times she and the bankrupt considered

the Reno property to be their home."

The law is established that under such circumstances

as here, the temporary absence of the parties is not an

abandonment of the homestead and does not deprive

the claimant of the right to claim the exemption. This

is recognized even in the cases cited by appellant. It

has many times been said that actual occupancy does

not mean constant personal presence so as to make

one's residence his prison and that temporary absence

does not constitute a removal or abandonment.

It is stated in Foreman v. Meroney, 62 Tx. 723, 727

:

"The homestead * * * is not to be likened to

prison bounds, within which the family must al-
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ways remain, but to a sanctuary, to which they

may always return. And an abandonment is accom-

plished, not by going away wdthout any intention

of returning at any particular time in the future,

but by going away Avith the definite intention never

to return at all."

The practically universal rule is that a temporary

absence, even extending over a period of years, does

not constitute an abandonment of the homestead. It is

stated in 29 C. J. 938, par. 355

:

"A temporary absence from the homestead will

not forfeit the right of exemption where there is

a constant and abiding intent to return; and it has

been held that this is so, even though the removal
is to another state, or other governmental subdivi-

sion; and even though the absence continues for

several years."

Cases are cited from practically every jurisdiction,

and as the rule is so well established a review of them

is unnecessary. Among the cases cited is a bankruptcy

case wherein a homestead exemption was claimed. In

re Pope, 93 Fed. 722. The court there refers to cases

holding "that a temporary removal from the home-

stead and renting it to third parties, would not be

deemed to be an abandonment of the homestead, if the

party having the homestead right intended to return

to the premises, and resume the occupancy thereof."

The court also states

:

"In the light of the doctrine laid down in the

cases cited, and in view of the facts found by the

referee which are not contested, it is clear that

the referee ruled correctly in holding that the
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premises, having been the homestead of the hus-

band and wife, did not cease to be a homestead of

the wife, simply because she left them for a time

intending to return thereto, nor would they cease to

be her homestead because her husband abandoned
her."

The court also points out (as has been so emphati-

cally held by the Nevada supreme court) that the hus-

band cannot deprive the wife of her homestead rights.

In answering one of the trustee's contentions, the

court states:

''If the contention on part of the trustee is sus-

tained, it would, in effect, construe the statute to

mean that a husband and wife, while being to-

gether, have the right to temporarily leave the

homestead, renting the same to third parties, and
creditors cannot subject the property to judicial

sale; but that if the husband abandons the wife,

leaving her, perhaps, with a family of children to

support and care for, and the wife obtains a divorce

from the husband, then, although the title to the

homestead property is in the wife, in order to save

the property as a homestead she must continually

occupy it."

The court points out that the premises had been

occupied by her husband and herself as a home, and,

as the subsequent events showed no definite abandon-

ment by her she was entitled to hold the property as

exempt as against the creditors represented by the

trustee.

In another of the cases cited, Watson v. Hurlburt,

170 Pac. 541, Ore., the husband failed to appear in the

action wherein the homestead property was attached
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and object to the order of sale. It was held that this

Mas no waiver. The contention was raised that the

homestead was not occupied within the intent of the

law as the husband was away working in another state.

The court states, with citation of authority from va-

rious jurisdictions:

"The law ^Wll not deprive a family of a home-
stead merely because the husband and head of the

family is absent on business or away temporarily

for other reasons."

Another cited case, Elliott v. Bond, 176 Pac. 242,

Okl., holds that temporarily moving away for health

was no abandonment. The rule is quoted:

"When a homestead character once attaches to

property, it will continue to be the homestead until

abandoned by a going away therefrom with the

definite intention never to return."

In Nevada the statute provides that husband or wife

may claim the homestead, but even where this right is

not given, the courts, to protect the wife, have recog-

nized that she may make the claim even where there

has been a final separation or abandonment, a condi-

tion not shown to have been existing here at the period

in question. In Watterson v. E. L. Boiver Co., 48 Pac.

1108, the court states:

"The authorities are so numerous to the effect

that the abandoned wife may claim the homestead
exemption that we do not think it necessary to dis-

cuss the question here."

It is also the rule that renting the premises during

an absence is not an abandonment. 29 C. J. 939 states:
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''Temporary renting of the homestead does not

change the character of it when no other homestead
has been acquired; and the rule applies where the

homesteader has removed from the state. The wife

may consent to renting the homestead temporarily
and voluntarily accompany her husband to another
state without losing her rights in the homestead so

that the husband can sell it without her consent."

In Goldman v. Clark, 1 Nev. 607, it was argued that

the renting of the premises lost the homestead rights.

The court states:

''And the fact that the husband rented out the

premises for a period as a lodging house can make
no difference to her. Nothing but her own deed,

properly acknowledged, could divest her rights."

Through every expression of the Nevada courts it

appears that no act of the husband can divest the

wife of her claim to the homestead.

In Long v. Talley, 201 Pac. 990, the wife went to

another state with her husband and consented that the

premises be rented. While the parties were in the

other state the husband sold the premises. The hus-

band, with the intent to deprive the wife of the home-

stead right testified that he had intended to abandon

the homestead. It was argued that the purchasers' in-

terest attached at a time when the premises were not

subject to the homestead exemption. The court held the

premises could not bealienated without the wife's con-

sent and that the husband's acts could not deprive the

wife of her right to the homestead; further, that the

premises were the homestead in legal contemplation
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at the time of the purported transfer. The court quotes

the general rule:

"When property has once been impressed with

the homestead character, no act or omission on the

part of the husband, without the consent of the

spouse, can result in an abandonment of the home-
stead by the family."

The court also states, referring to the husband's acts:

"Any act on the part of the defendant, Haskell

B. Talley, selling part of the household goods,

shipping part of them to Tennessee, renting out

the homestead, or his going to Temiesee, cannot

result in an abandonment of the homestead with-

out the wife's consent."

The court points out

:

"The question is not what was the intention of

Haskell B. Talley about abandoning his home, but

what was the intention of the plaintiff. Haskell B.

Talley 's intention was to abandon the home and
thereby divest it of its homestead character so that

he could sell it without the consent of his wife. If

the husband's intention to abandon the homestead
is sufficient, then all that is necessary for him to

do is to wait for an opportunity when his wife is

away from home, move out the furniture, and then

convey it free from any homestead lien."

The court states that great latitude must be allowed

for the wife's acts. The wife may consent to a rental

of the premises and accompany her husband elsewhere

without being penalized by having the homestead there-

by abandoned. If this were not the law the husband

who wished to impose on the wife could insist she go

and when she did, alienate the homestead; whereas, if
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she refused, could use her refusal as grounds of divorce.

In Weatherington v. Smith, 109 N. W. 381, 112 N. W.

566, Neb., the court states that neither spouse can

abandon a homestead for the other without his or her

free consent; and that, where a homestead once exists,

it cannot be divested by any act or influence beyond

his or her own volition.

In Morrill v. Skinner, 77 N. W. 375 Neb., the wife

was abandoned by the husband. While living apart,

the husband mortgaged the premises. It was held that

the mortgage was inoperative and did not encumber the

premises which constituted the homestead. The court

stated

:

"Whether the title to a homestead be in husband
or in wife, the act of one alone cannot divest it.

The other has a vested interest therein which can-

not be defeated by creditors, by the conveyance

of the one holding the legal title, and, a fortiori,

by the acts of that one short of conveyance."

In the case of Grace v. Grace, 104 N. W. 969, Minn.,

the wife, who was separated from her husband, sought

to partition the homestead premises. The opinion states

:

"The homestead, under our public policy and
law, is the one sacred place where the strong hand
of the law is stayed, and over which only by con-

sent of both husband and wife can its power be

exercised. The beneficent idea undoubtedly is to

make and preserve for every family the shelter

of a home, to be free, as long as husband or wife

or minor child shall live and occupy it, from the

common vicissitudes of life. * * * To hold that

either husband or wife can, at will, by leaving the

common home, destroy its legal character as a home-
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stead, would lead to such disastrous results that it

could not for a moment be tolerated. Thus, at the

whim of either, the homestead could be subjected

to judgment, lien, and sale, the right of shelter

denied to the other spouse, and even little children

turned out."

The homestead right is not lost even when the wife

leaves the homestead when such absence is enforced

by acts of the husband. The courts hold that her rights

continue the same as if she had continued to stay on the

premises. Bather v. Dayton, 28 "Wis. 367 ; Keyes v.

Scanlan, 23 N. W. 570, Wis., Sherrid v. Soitthwick, 5

N. W. 1027, Mich.; Vanzant v. Vanzant, 23 111. 542;

Rogers v. Day, 74 N. W. 190, Mich. ; Swingle v. Swingle,

162 N. W. 912, N. D.; Novotny v. Eorecha, 206 N. W.

110, Iowa.

The cases point out that any alienation of the prem-

ises during the wife's absence would not destroy the

homestead rights and that ''the husband could not by

his own act or neglect deprive the plaintiff of her prop-

erty rights in her homestead either by conveyance or

by suffering a judgment to be recovered against him."

In Brown v. Brown, 68 Mo. 388, it was said:

"We, therefore, conclude that, whilst a marriage
de jure exists, the husband is the head of the

family though composed only of his wife, who has
left him, and consequently that the wife, though
living apart from him at his death, is, in the ab-
sence of any minor children, entitled to the home-
stead."

The husband living alone on the homestead except

for a tenant and mthout children or dependents was
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held to be in law the head of the family; the absence

oi the wife not depriving the premises of its home-

stead character.

The courts have many times held that the husband

may not consent to a decree which would forfeit the

wife's rights to the homestead or to an alienation which

would accomplish that result. See Allen v. Hawley, 66

111. 164; Beecher v. Baldy, 7 Mich. 487; Dye v. Mann,

10 Mich. 29; McKee v. Wilcox, 11 Mich. 358; Snyder v.

People, 26 Mich. 106; King v. Moore, 10 Mich. 538;

LaLonde v. Bloom, 188 N. W. 291 ; Voss v. Rezgis, 175

N. E. 799; O'Neil v. Bennett, 207 N. W. 543; Beard v.

Beard, 10 Tenn. App. 52.

It is thus clearly to be seen that in circumstances

such as are presented in the instant case, the law is

particularly alert to protect the wife, and her home-

stead exemption will be protected.

With reference to the cases cited at page 37 of appel-

lant's brief, it is earnestly submitted that none of those

(ases are in point and they do not tend to establish

such a rule as would deprive Mrs. Matley of her right

to the homestead exemption. The following brief com-

ments serve to illustrate the correctness of our state-

ment :

Ex Parte Sams, 119 S. E. 798.

This case merely affirmed a ruling that the home-

stead property would be sold to satisfy the wife's judg-

ment against the husband for support over the objec-

tion of the husband that the property was his home-
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stead. The court states: "The homestead is for the

benefit of the family."

Hutchenrider v. Smith, 228 S. W. 989.

The holding of this case was that the claimants,

three unmarried sisters, were not, as required by Texas

law, the ''head of the family," and as no business was

carried on at the premises, it could not be a business

homestead.

Crowder v. Union Nat. Bank of Houston, 261

S. W. 375.

This case held that where a husband and wife sep-

arated, she seeking- a divorce, and the intent was that

she have one-half of her property for her homestead

if the divorce were granted, the whole property re-

mained a homestead and was not deprived of its status

as such. A conveyance by the husband, ruled the court,

would not be held to be an abandonment of the home-

stead.

Morgan v. Cunningham, 186 Pac. 309.

This case held that where the statute expressly re-

quires that only the "head of the family" may claim

a homestead and that there must be persons maintained

by the head, the statutory requirements were not ful-

filled by a widow living on the premises w^hose son w^as

married, lived on the premises part of the time only,

and who supported his mother more than she sup-

ported him.

Morley v. Morley, 230 Pac. 645.
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This case held that a man living alone on the prop-

erty after his wife's death and with no minor children,

conld not claim a homestead as he was not the head

of a family as required by the statute.

Powers Clothing Co. v. Smith, 81 So. 576.

This case held that the mere leaving of the home-

stead does not prove an intent to abandon because if it

were once a homestead, it will be presumed to continue

as such; and the temporary residing at another place

does not overcome the presumed intent to return.

In Re Beats, v Fed. Supp. 27.

This case held that where an absolute decree of

divorce had been granted and the parties had finally

gone their separate ways, the husband was no longer

the head of a family as required by the statute and

could not claim the homestead. It is to be noted that

the court considers that he was such head of the fam-

ily until the actual granting of the decree.

Davis vs. Miami Beach Bank S Trust Co., 128

So. 817.

In this case it was held that the fact that the home-

stead claimant rented out the house at times did not

destroy the homestead status as she always intended

to return to it. The court's ruling as to who may be

the "head of a family" and, therefore, the only one

entitled to claim a homestead under the state law is,

ol course, not relevant here as either the husband or

wife may make such claim in Nevada. The particular
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holding of the case was that a woman with an afflicted

son was properly the head of a family.

Jordan v. Jordan, 132 So. 166.

In this case the husband and wife permanently sep-

arated. Their children were married and living else-

where. It was held that the husband, four years later,

while living alone in certain rooms in an apartment

house would not be considered as the head of a family

as required by the statute, and would not, therefore, be

entitled to claim a homestead in the rooms.

Washington Bank & T. Co. v. Carrier, 152 So. 560.

The statute required that the homestead claimant be

the head of a family and have persons dependent upon

1 is support. The claimant was a widower without de-

pendents. He had a self-supporting married son and

daughter who had their o^vn homes. It was held that

he was not entitled to claim a homestead as against a

mortgage which he had placed upon the premises.

Gamon v. McDowell, 298 S. W. 34.

This case held that a widower living alone and with-

out children or dependents was not the head of a family

or a housekeeper as was required by the statute.

Tanton v. State Nat. Bank of El Paso, 42 S. W.
(2d) 957.

The holding was that a single man living alone, he

having been divorced some time previously, was not the

head of a family as required by the statute.

Patrick v. Bank of Tuppelo, 152 So. 836.
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In this case, the husband and wife were living to-

gether with their children in County A. They also

owned a house in County B. A judgment being given

against them, the wife returned to County B and on

tae day of sale on execution, appeared and claimed the

property in B as their homestead. The facts showed

that the only homestead in fact was in County A. The

court comments that there was no marital misconduct

a/iserted which would give them a right to live apart

or permit the wife to make the claim. The facts showed

that the head of the family, which, in that jurisdiction,

had to claim the homestead, was the husband. The hus-

b&.nd admitted that his intention was not to live in

County B. The home in County A was, according to

the facts, their permanent home although one or the

other might be temporarily absent.

"We again state to the court that the cases cited by

appellant have no relevance to this case, except that,

if anything, they tend to support the position of Mrs.

Matley.

IN CONCLUSION, it is respectfully submitted that

the judgment of the district court in the instant case

was correct and should be affirmed.

Dated : April 21, 1942.

William M. Kearney,

Robert Taylor Adams,

Attorneys for Verna May
Matley, Appellee,


